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MEMORANDUM 

CITY ATTORNEY’S OFFICE 

 

 

To:   Mayor and Council  

 

From: Ted H. Gathe, City Attorney 

 Linda A. Marousek, Assistant City Attorney 

 

Date:   March 12, 2013  

 

Re:   Preliminary Analysis of Light Rail Initiative dated November 28, 2011 

 

Factual Situation 

 

On June 16, 2010, a Committee of Petitioners began to circulate an initiative petition to 

enact an ordinance limiting the City’s authority “to promote or establish the extension of 

light rail across the Columbia River into the City of Vancouver.”  On July 15, 2010, 

Larry Patella, a member of the Committee of Petitioners, sent an email to the Mayor and 

Council requesting that the proposed ordinance be placed on an advisory ballot.  On July 

20, 2010, the Committee of Petitioners announced that they would not be filing the 

initiative petition, due to inability to meet time deadlines for the November 2010 general 

election. 

 

On November 28, 2011, the Committee of Petitioners submitted petitions for the identical 

initiative.  On April 10, 2012, the Clark County Auditor determined that an insufficient 

number of signatures had been submitted. The City Charter allows for an opportunity to 

file an amended petition and additional signatures were submitted to the Clark County 

Auditor on May 7, 2012.  On January 4, 2013, the Clark County Auditor made a new 

determination that an insufficient number of signatures had been submitted.  The validity 

of that determination based on the constitutionality of a state statute that invalidates 

duplicate petition signatures will likely be decided in Cowlitz County Superior Court on 

March 27, 2013. 

 

This memorandum addresses whether the initiative petition submitted on November 28, 

2011 falls within the proper scope of the initiative power in the City of Vancouver under 

the City Charter and relevant caselaw.  It also addresses the Council’s options concerning 

such an initiative petition.  
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Issues and Brief Responses 

 

Issue 1.  Is the initiative petition submitted on November 28, 2011 within the scope of the 

initiative power in the City of Vancouver? 

 

 Brief Response:  No. 

 

Issue 2.  What are the Council’s options regarding such an initiative petition? 

 

 Brief Response:  The Council’s options are discussed in detail below.    The City 

Attorney’s recommended action is that the Council decline to submit the proposed 

ordinance to voters and either take no further action or direct the City Attorney to file a 

declaratory judgment action in Clark County Superior Court requesting a judicial ruling 

as to the validity of the proposed ordinance.  This legal analysis concludes that the 

proposed ordinance by initiative is not within the scope of the local initiative power.  In 

this situation, the Council, in open public meeting, may rely on the advice of its legal 

counsel and decline to place the proposed ordinance on the ballot or may authorize the 

filing of a lawsuit to determine the validity of the proposed ordinance.   

 

Discussion 

 

Issue 1.  Is the initiative petition submitted on November 28, 2011 within the scope 

of the initiative power in the City of Vancouver?  
 

The substance of the initiative does not comply with most of the requirements of 

Vancouver City Charter Section 10.01.  The initiative is subject to conflicting 

interpretations that violate legal constraints on the initiative process under Washington 

caselaw.  The initiative’s minimal operative language is not a proper subject for an 

initiative.   

 

The bulk of the initiative text is found in the title and the recitals.  The title or heading, 

and recitals, are not legally effective to impose legal requirements or prohibitions; they 

serve only to the function as a preamble.   The language contains only argument and 

disputable statements of legal authority and fact.  Courts have kept from the ballot 

initiatives that contain argument or disputable facts.  State ex. Rel Berry, 92 Wash. 16, 32 

(1916); State ex. Rel. Griffiths v. Superior Court, 92 Wash. 44, 46 (1916). 

 

Overall, the initiative as drafted is ambiguous and susceptible to multiple interpretations.  

The ambiguity itself means that the initiative fails to comply with the basic requirement 

of the Charter: “The proposed ordinance shall be expressed in clear and unambiguous 

language and so that its entire effect is apparent on its face.”  Charter Section 10.01. The 

operative sections of the initiative, Sections 2, 3, and 5, propose to limit light-rail-related 

City Council legislative authority, City staff administrative work, City Council budgeting 

authority, and past expenditure of City resources.  As detailed in the table below, all of 

these limitations are beyond the permissible scope of the local initiative power. 
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Issue 2.  What are the Council’s options regarding such an initiative petition? 

 

The Council has several options regarding this initiative if it is presented to the City with 

sufficient signatures to require council action.  The recommended option in this situation 

is for the Council to take action in open public meeting declining to place the initiative on 

the ballot. Alternatively, Council may authorize the City Attorney to file a declaratory 

judgment action in Clark County Superior Court requesting a judicial ruling as to the 

validity of the proposed ordinance. 

 

Pre-election legal analysis.  The City Charter does not specifically require legal review of 

the substance of a proposed initiative before it is submitted to Council for action.  City 

Charter Article 10.  However, the power and duty to undertake such an analysis is 

implicit in the fact that the Charter contains clear standards for both the subject matter 

and content of an initiative.  Charter Sections 10.01, 10.03.  The charter requires that the 

City Attorney “advise the city council, city manager, and all other officers of the city on 

legal matters connected with their duties, to draft ordinances, resolutions, and all other 

required legal documents.”  Charter Section 3.06.  The City Attorney’s Office provides 

this review of the proposed initiative based upon the Charter’s standards for the subject 

matter and content of the initiative, in fulfillment of the Charter-assigned duties of the 

City Attorney. Pre-election analysis is consistent with the approach used by the City of 

Vancouver in connection with the 2001 and 2002 initiatives regarding the Convention 

Center  in which the City Attorney’s Office reviewed submitted initiatives, recommended 

that the initiatives not be placed upon a ballot, and at Council’s direction filed a 

declaratory judgment action against the committee of  petitioners seeking a judicial ruling 

on the validity of the proposed initiative. 

 

Litigation Alternatives.  Pre-election analysis of validity has repeatedly been performed 

by the courts, in caselaw relating to initiatives.  Port Angeles v. Our Water-Our Choice, 

170 Wn.2d 1, 7 (2010); Seattle Building and Construction Trades Council v. City of 

Seattle, 94 Wn.2d 740, 746 (1980), and numerous cases cited therein.  A court may 

review the substance of an initiative petition to determine whether it is valid. Such a 

determination is "exclusively a judicial function." Courts perform that function when a 

city files a declaratory judgment action against the committee of petitioners, and that is 

the most correct litigation approach.  However, despite a city clerk’s mandatory duty 

under the statutes governing the filing of initiative petitions to transmit such petitions to 

the county auditor for determination of sufficiency, a court may decline to grant a writ of 

mandamus if it determines that ordering compliance is a useless act because an initiative 

is invalid. Eyman v. McGehee, 2013 Wash. App. LEXIS 328 (2013). 

 

Options stated in the City Charter.  Charter Sections 10.7 and 10.8 provide four basic 

options for Council to respond to a proposed initiative ordinance:  (a) Adopt the 

ordinance as written by the petitioners (subject to reading and public hearing similar to a 

Council-initiated ordinance); (b) Adopt the ordinance in amended form (also subject to 

reading/public hearing); provided that, once the amended ordinance is adopted, the 

initiative petitioners have under Charter Section 10.8 ten days to gather a 5% petition (i.e. 

5% of the number of votes cast in the last regular city election to place the original 

initiated ordinance on the ballot. (c) Place the ordinance as written on the next general 
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municipal ballot – i.e. November, 2013;
1
   or (d) In its judgment, declare an emergency 

and place the ordinance as written on an earlier ballot.  

 

a. The Council could adopt the Ordinance.  This is not recommended because the 

ordinance does not comply with Charter requirements, or with state law 

regarding the permissible scope of the initiative power. 

 

b. The Council could adopt the Ordinance in amended form.  This is not 

recommended.  Even if the ordinance can be revised to comply with Charter 

requirements as to proper ordinance provisions, there is no substantive authority 

for the City Council of the City of Vancouver to pass any ordinance restricting 

light rail in connection with the federal and state CRC project. 

 

c. or d.  Place the Ordinance on the ballot for a general or emergency election.  This 

is also not recommended.  The proposed ordinance is not a proper subject for an 

initiative.  

 

Recommended Action: Decline to Submit the Ordinance to Voters.  This legal analysis 

concludes that the proposed ordinance by initiative is not within the scope of the local 

initiative power.  In this situation, the Council, in open public meeting, may rely on the 

advice of its legal counsel and decline to place the proposed ordinance on the ballot or in 

the alternative direct the City Attorney to file a declaratory judgment action in Clark 

County Superior Court requesting a judicial ruling as to the validity of the proposed 

ordinance .  This approach is appropriate when there is no city-controlled project subject 

to the initiative since the City has no controlling role in the CRC and light rail projects. 

 

Although an alternative advisory, non-binding resolution vote is not specifically provided 

for in the Charter, the Council could choose to submit such an advisory, non-binding 

resolution vote to the electorate, on a subject over which the Council has appropriate 

legal authority and which is related to the proposed initiative ordinance. 

 

 

A section by section legal analysis of the Initiative is attached below. 

                                                 
1
 Charter Section 10.08 provides that ordinances proposed by initiative be submitted for vote at the next 

municipal general election, provided that the election occurs sixty days or more after the city council takes 

its final vote on the ordinance. RCW 29.13.020(1) provides that all general city elections be held the first 

Monday in November in odd-numbered years. Thus, the next municipal general election for Washington 

cities will be in November 2013.  
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Initiative Language Legal Comment 
TITLE  Title and recitals do not create enforceable law 

(“have no operative effect”).  State ex. rel 

Berry, 92 Wash. 16, 32 (1916).   

“AN ORDINANCE relating to the 
construction, operation, and maintenance of 

the proposed extension of Portland, Oregon 

Light rail line across the Columbia River into 
the City of Vancouver, adding a new chapter 

_____ to the Vancouver Municipal Code, 

providing the city of Vancouver, the 
Vancouver City Council, Vancouver City 

Manager, city employees, or city agents shall 

take no action, 
 

 

 
 

 

 

 

 or enacting any legislation that  

 
 

 

 
 

 

 
would allow the use of city revenues,  

 

 
 

 

 
including revenues from the sale of bonds, 

from any source to promote, establish 

construct, subsidize, guarantee, warrantee, or 

underwrite any cost or other financial 

obligations for the extension of Light Rail 

across the Columbia River into the City of 
Vancouver, Washington. 

 

 
“Notwithstanding the foregoing, in the event a 

majority of the voters approve the extension of 

Light Rail into the City of Vancouver, such 
city resources may be used to establish light 

rail.” 

 
 

 
 

 

 
 

 

 
Prohibited interference with “administrative 

action” of local government.   Kemper Freeman 

v. Gregoire, 171 Wn.2d 316, 334-335 (2011);   
Port Angeles v. Our Water-Our Choice, 170 

Wn.2d 1, 8 (2010); Ruano v. Spellman, 81 

Wn.2d 820, 825 (1973). 
 

 

 

 

Prohibited interference with ability of City 

Council to perform its duty of enacting 
legislation.  American Traffic Solutions v. 

Bellingham, 163 Wn.App. 427 (2011). 

 
 

 

 
City Charter Section 10.01 states that the 

initiative process does not apply to “an 

ordinance appropriating money, [or] authorizing 
the levy of taxes.”  
 
Prohibited as subject of initiative because it 

interferes with the Council’s specific authority 
to issue councilmanic bonds. King County v. 

Taxpayers of King County, 133 Wn.2d 584, 612 

(1997).  
 

 

 
There is no substantive authority for the voters 

of the City of Vancouver to take any action or 

to pass any ordinance restricting light rail in 
connection with the federal and state CRC 

project.  Washington Courts have repeatedly so 

held, in very similar situations.  Seattle Building 
and Construction Trades Council v. The City of 

Seattle, 94 Wn.2d 740 (1980) Port Angeles v. 
Our Water-Our Choice, 170 Wn.2d 1 (2010); 

Seattle v. Citizens Against the Tunnel, King 

County Superior Court Case No. 11-2-13620-
5SEA, Summary Judgment Order, July 19, 

2011. 
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Initiative Language Legal Comment 
WHEREAS  (recitals) Title and recitals do not create enforceable law 

(“have no operative effect”).  State ex. rel 

Berry, 92 Wash. 16, 32 (1916).   

1. “WHEREAS, Article 1, Section 4 of the Washington State Constitution states 
that the people's right to petition shall never be abridged, and 

 

 
 

 

2. “WHEREAS, as set forth in Article II, Sections 1 a-1 b of the Washington 
State Constitution, the people have reserved to themselves the right to make 

law, and 

 
3. “WHEREAS, Article 1, Section 34 of the Washington state Constitution 

states that the legislature shall in no way limit the power of the rights reserved 

to the people, and 
 

 

 

4. “WHEREAS, Article XXXII, Sections a, b, and c of the Washington state 

Constitution prohibits the use of any governmental tax revenue to be used as 

faith, security, credit, or to pay interest or principal on revenue bonded debt, 
and 

 

5. “WHEREAS, Article VII, Section 5 of the Washington State Constitution 
states that "every law" imposing a tax shall state distinctly the object of the tax 

and to what purpose the tax revenue shall be applied, and 

 
6. “WHEREAS, Article 1, Section 29 of the Washington State Constitution 

mandates that the use of the state constitution is mandatory, and 

 
7. “WHEREAS, the City of Vancouver has an approximate projected 10 million 

dollar revenue shortfall over the 2010-2011 budget years, and 

 
8. “WHEREAS, the State of Washington has an approximate projected 6 

Billion dollar shortfall over the 2010-2011 budget years, and 

 

9. “WHEREAS, the use of any tax dollars to support the extension of the 

Portland, Oregon Light Rail System across the Columbia River into the State of 

Washington and the City of Vancouver from any source will require an increase 
in taxes levied by the State of Washington and the City of Vancouver to balance 

their budgets as required by Washington State Law.” 

 

This section of the state constitution does not 
apply to the initiative and referendum process.  

The State initiative process is governed by 

Article II of the state constitution. 
 

 

 For recitals 2, 3, and 6:  The cited provisions 
of the state constitution do not govern the local 

initiative process.  The local initiative process 

is governed by state statute or by the City 
Charter. Port Angeles v. Our Water-Our 

Choice, 170 Wn.2d 1, 7-8 (2010);  Article 11, 

Section 10 of the state constitution; RCW 
35.22.200.  

 

 

For recitals 4, 5, 7, 8, 9:  City Charter Section 

10.01 states that the initiative process does not 

apply to “an ordinance appropriating money, 
[or] authorizing the levy of taxes.” 

 

 
 

 

 
 

 

 
For recitals 7, 8, and 9:  The language contains 

only argument and disputable statements of 

legal authority and fact.  Courts have kept from 
the ballot initiatives that contain argument or 

disputable facts.  State ex. rel Berry, 92 Wash. 

16, 32 (1916); State ex. rel. Griffiths v. 
Superior Court, 92 Wash. 44, 46 (1916). 
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Initiative Language Legal Comment 

SECTION 2  

“SECTION 2. Prohibit City Officials to promote or establish Light 
Rail: 

 

“1. The Vancouver City Council, City Manager, City Officers, City 
Employees or City Agents shall take no action, 

 

 
 

 

 nor enact any legislation that would promote or establish the 
extension of Light Rail across the Columbia River into the city of 

Vancouver.” 

 
 

 

Prohibited interference with “administrative action” of local 
government.   Kemper Freeman v. Gregoire, 171 Wn.2d 316, 334-

335 (2011);   Port Angeles v. Our Water-Our Choice, 170 Wn.2d 1, 

8 (2010); Ruano v. Spellman, 81 Wn.2d 820, 825 (1973). 
 

 

Prohibited interference with ability of City Council to perform its 
duty of enacting legislation.  American Traffic Solutions v. 

Bellingham, 163 Wn.App. 427 (2011). 

 
 

 

 

 
SECTION 3 

 

 

“SECTION 3. Prohibit City of Vancouver 
Funds for Light Rail: 

 

“1. No City funds shall be used to promote the 
extension or establishment of Light Rail across the Columbia River 

into the City of Vancouver, 

Washington.” 

 
\ 

 

City Charter Section 10.01 states that the initiative process does not 
apply to “an ordinance appropriating money, [or] authorizing the 

levy of taxes.” 

 

 

 
SECTION  5   

“SECTION 5. Effective date: 

 

“1. Effective date. This ordinance shall become effective thirty (30) 
days after final passage. Any use of tax revenues from any source 

whatsoever or in kind services, publicly owned property and/or 

equipment as collateral, security, faith, credit, or payment directly or 
indirectly for any financial obligations incurred by the proposed 

extension of Portland Light Rail across the Columbia River into the 

City of Vancouver, Washington during the planning, construction, 
management, operation, and maintenance of the proposed extension of 

Light Rail into the City of Vancouver, Washington, prior to the 

effective date of this ordinance, shall be returned to the city of 
Vancouver, Washington.” 

 

 
 

 

 
 

 

 

City Charter Section 10.01 states that the initiative process does not 
apply to “an ordinance appropriating money, [or] authorizing the 

levy of taxes.” 

 
 

 

 
 

 

 
Any attempt to obtain recovery of such expenditures at this point 

could be characterized as an unconstitutional impairment of 

contract, in violation of both the state and federal constitutions. 
Ruano v. Spellman, 81 Wn.2d 820, 825-830, 505 P.2d 447 (1973). 

The fact that state funds had already been expended was one reason 

the Washington Supreme Court recently refused to prohibit use of 
state highway funds in preparation for placement of light rail on the 

I-90 bridge in Seattle.  Kemper Freeman v. Gregoire, 171 Wn.2d 
316, 334-335 (2011). 

 

 

 


